1. MISS MORRIS: 
I appear on behalf of the Defendant.

2. MR JUSTICE CRANSTON:
Miss Morris – Costs

3. MISS MORRIS:
I make an application to enforce the terms of the PCO which was granted by Mr Justice Holman relating to the MIU.  The terms of that PCO were that Mrs Compton and her supporters should pay £20,000 in the event that the case as to the MIU was lost.  Mr Justice Holman’s reasoning for granting a PCO in those terms was - to put it in the vernacular as he did – that Mrs Compton’s supporters should really put their money where their mouths were because although she did not perhaps have considerable funds, she was in an affluent area.  It was claimed that those who supported and worked alongside her did have access to such funds.

4. Mr Justice Holman was also asked to take into account – as you were in submissions in the substantive hearing – what the financial impact on the PCT meant.  It was not money coming from an institution.  It meant that money spent on litigation was unavailable to treat the other patients in the local area.

5. Looking at it in context, the simple fact is that the defendant has won its case  and ordinarily costs would follow the event.  We see what was advanced on behalf of the claimant, namely the submission that you found that there was an error of judgment in relation to the point in Red Bridge.  In relation to that we would say that you also found quite clearly that such error of judgment would not amount to an error which was susceptible to judicial review.  In those circumstances we submit that it is plainly the case that costs should follow the event in terms of the PCO.  

6. In terms of the availability of funds, I say this.  It has been represented on behalf of Mrs Compton, very clearly, that she does have the funds available.  We went back to our note of what was said by Mr Garnham in his opening submissions to you – I can hand it up.  But right at the outset of this case Mr Garnham said that Mrs Compton had raised the money by the time of the Court of Appeal hearing, and that if she were to lose the MIU case she would be in a position to pay £20,000 under the terms of the PCO.  No suggestion was made of any difficulty in relation to paying those sums.  

7. Indeed also there was available to the court statements which were filed with proceedings, first of all, by Colonel Lefever who represented – in his witness statement for these proceedings dated 5 May 2008 – that he had sought approval from those attending the Friends of Savernake Hospital AGM to provide financial support to Mrs Compton in the event that she did not raise sufficient pledges from the community to meet the cash figure of £20,000.  He received virtually unanimous support from the meeting for this proposal which proposed that the Friends should meet any shortfall between the public subscription and the capped PCO.

8. It was not until we received the skeleton argument yesterday afternoon that there had been any suggestion from those who represent Mrs Compton that meeting the sum of £20,000 would cause any difficulty.  In my submission if it were the case that there was a genuine difficulty in meeting that sum, then it should have been advised very significantly before to indicate that the PCO was going to be ineffective, and effectively would lead to the re-opening of such questions, given the enormous financial pressure placed on the PCT as a result of these proceedings.

9. The other issue raise by Mr Opperman in substantive argument was whether there should be Automatic Dispute Resolution (“ADR”). There was correspondence in relation to this issue and it was all completely without prejudice.  Therefore the PCT was surprised to see that it had been raised.  The fact that it has been raised leads the PCT to deal with it.  

10. First, the proposal for ADR that came from the claimant had attached to it quite stringent pre-conditions.  A four-page document was produced from the claimant’s team. I draw your attention to where it is provided in that document that there were essentially some matter which were non-negotiable.  Therefore it is said on behalf of the PCT that such a proposal could not possibly be accepted.  Certainly having looked at the end of paragraph 2, you can see that what is being said against the PCT is that ADR would involve acceptance of contentious matters, including the allegation that had been maintained that there had been lying on the part of the PCT.  Turning over the page, look at the heading at the top of the second page – “MIU”, there is a heading “Requirement” (underlined) so this is an item which the claimant indicated is non-negotiable in ADR, but it is something that must be granted in ADR context.  

11. Then the same thing in relation to the third page – included an open offer of ADR.  There was essentially a proposal that a very substantial concession should be made and that there might especially be negotiations around the edges about time scales and implementation and about detailed implementation.  Essentially what was being insisted upon by the claimant was the re-opening of the MIU and the Day Hospital in some form.

12. The other issue that raised particular difficulty with the PCT in terms of proposals for ADR mediation was this: you will remember that a key aspect of the case is that consultation that led to the decision making engaged all the people of Wiltshire, not just those who were affected by the changes at Marlborough and Savernake.  Equally the decisions which were taken form part of a set of decisions which provide health care equitably to all the persons of Wiltshire. It was therefore not genuinely feasible for there to be negotiation between the PCT and one small group of the individuals of Wiltshire which would not take into account the interest of the wider group and where the wider group may be represented.

13. Those who instruct me sent a letter to the claimant’s team explaining the difficulties in relation to the ADR proposal.  I will hand that up where you can see it more elegantly expressed in writing.

14. For all those reasons we say that it is appropriate for an order to be made that Mrs Compton make the payment as in the PCO although we are quite content to concede that she should have three months to make the necessary arrangements.

15. Mr JUSTICE CRANSTON: 
Just help me on this.  Mr Gullick mentioned this case in the Court of Appeal ...

16. MISS MORRIS: 
of David Elvin(?)

17. Mr JUSTICE CRANSTON:
….and in particular they draw attention to the suggestion of the public human right law that this litigation should be treated differently on costs.

18. MISS MORRIS:
Nearly every case in this Division – apart from the one having quite a narrow brief which has a distinct commercial character – has a public interest character.  That does not alter the need for there to be order for costs.  If that principle were applied as broadly in the way Mr Opperman contends for there would be almost no order for costs.

19. You will have  to bear in mind that the public interest can be perceived in two ways in the case.  Yes, there is a public interest engaged in relation to the way in which it is perceived by Mrs Compton and her supporters; and it is also engaged by the PCT having responsibility to all people in Wiltshire who require health care.

20. Any financial benefit which accrues to Mrs Compton and those who support her – by not being obliged to meet the terms of the PCO – is a loss to the other persons of Wiltshire. It is not simply money coming from a faceless institution.  It will be less money to provide health care for other persons as a result of this really quote phenomenally costly litigation.

21. Mr OPPERMAN:
I hand up the court’s order – so your Lordship will have  it – from Mr Justice Holman.  I want to correct what my friend said in relation to that.  You will see on the second page the passage that I quoted in the skeleton argument I submitted to you yesterday, that this is capped at a maximum of £20,000 and shall not exceed that sum.  The point I want to make by way of distinction is that this is a capping order, not a mandatory imposition of £20,000 come what may.

22. In relation to Mrs Compton, I am grateful that the Primary Care Trust has agreed that whatever the sum there should be three months to pay.  If there is any doubt in relation to what Mr Garnham said, I apologise for that, but I do not believe that there is. The simple point is that she does not have the sums from her supporters actually in her hands at the moment.  Some money, as I set out in the skeleton argument, she does retain; that is the £5, £10 and £20 notes people have given her on the streets that constitutes the £600.  In addition, there has been support by a number of individual members of the public and they have effectively pledged their support.  Most, I entirely accept, will be good to their word.  There is no contract here or anything like that.  The key supporter that has been the most vocal – both in its long-term commitment to this hospital over tens of years and actually provided in excess of £50,000 to rebuild the premises about which we are arguing – is the Friends of Savernake.  It is very strongly behind Mrs Compton.

23. You will understand that the Friends of Savernake is a charity.  It has to go through particular processes before they give money to these particular events.  It has had a resolution and it is entirely right that it had an AGM whereby they had a resolution in relation to this particular case and will support Mrs Compton.  But they still actually have to pay the money over.

24. As I said in my skeleton argument, if there is any doubt, it is accepted that the claimant would be able to find the sum although it would take a little time.  I also make the point that Mrs Compton is doing everything herself.  There is no solicitor here.  There is no bank manager or anybody like that.

25. Mr JUSTICE CRANSTON:
There is your team.  You are doing it pro bono.

26. Mr OPPERMAN:
We are doing it pro bono.

27. Mr JUSTICE CRANSTON:
I acknowledge that.

28. Mr OPPERMAN:
You understand the point.  I am grateful that the Trust have taken the pragmatic view, frankly the sensible view, that three months to pay whatever, if any is paid, is appropriate.

29. Mr JUSTICE CRANSTON:
Help me on the issue of principle.  Notwithstanding the criticisms I have made, you have lost in my view.  Given that especially she had a PCO so I take the point of the capping, but nonetheless down the line she realised she may have to pay some cost; so why should she not?

30. Mr OPPERMAN:
The principle must exist that there is a discretion available to your Lordship.  In other words, when Mr Justice Holman, on the papers, considered the papers and said “I am going to take a nominal sum - £20,000 – and say that this is the sum you would have to pay come a hearing on a capping basis” ...I am corrected, it was an oral hearing, it was originally on the papers and then it was an oral hearing.  

31. It did go to the Court of Appeal.  The Court of Appeal agreed that the maximum sum should be £20,000.  My point is that there must be between that date and 2008 and your hearing of all the case a discretion in principle for you to review the amount involved and ask yourself if it is in the public interest that this lady should pay that sum, part of that sum or zero.  That deals with the principle.

32. The practicality is you have to assess the public interest and the nature of this case. It is common knowledge – and you have gratefully acknowledged this in the judgment you have given – that this is a matter that is being assisted by the Bar Pro Bono Unit.  It grew too big for the Western Circuit Free Representation Group.  It is effectively the flagship of the Bar Pro Bono Unit.  Certainly I am unaware of a case where there are four counsel involved in this way.

33. The public interest is acknowledged on a multitude of levels.  If I may distinguish my friends, there must be in your assessment of a case like this the difference between a private interest where an individual has a particular benefit to gain and something that is done solely for the purposes of the community.  This is not an immigration matter, prison matter, planning matter affecting a direct individual. This is something done for and on behalf of the community, hence the name itself “Community Action for Savernake Hospital”.  The community has got behind Mrs Compton, I accept.  But there must be an assessment of whether it is in the public interest that when you have considered all of the case, when you do an assessment of all of the case, is it in the public interest, given the comments of your Lordship – and I accept they are comments in the judgment - but the serious public concern, as expressed in the variety of the papers, in particular staff, doctors and political leaders as to the closure of the MIU in circumstances where it is being closed so soon after it was re-built at public expense?  That challenge self-evidently is in the public interest.

34. If you are to penalise those persons, having heard all the facts in the case, that is in your discretion.  But it is a discretion decision.

35. I make a brief comment on ADR.  I do not take it too far.  In the original letter of claim that I wrote rather hamfistedly on 11 August 2007 – I have to say that in 20 years it is the first letter of claim I have ever written – it is the position that we offered at that stage an alternative to litigation in a hope for a round table meeting.  That was rejected.  It is the case that subsequently offers were made of mediation, alternative dispute resolutions.  I take umbrage at the fact that there were meant to be pre-conditions put upon any mediation.  You have been directed to the letter that we wrote to the Primary Care Trust and where it said the word “Requirement”.

36. Mr JUSTICE CRANSTON:
I remember it.

37. Mr OPPERMAN:
If you go to the first page you will see that all options were open.  We had been specifically asked to set it out in more detail. If you look at the bottom of the first page we expressed as follows:

“However we do not wish to try the matter in correspondence and so we wish to try to set out our individual approaches.  This can be put in simple and more complicated versions.  The simple version is an agreement or reconsider the closure of the MIU and Day Hospital and retake the decisions.”

In other words, without that there is no possibility of any mediation whatsoever because if you are just going to stay with the status quo there is no point in mediation.

38. They specifically asked us what it is that we seek, and the requirement would be some form of urgent care in relation to the MIU, and in relation to the Day Hospital that there should be some facility, for MIU patients or the old and infirm.  I do not say in any way that that letter prevents engagement with mediation.  It has never been the case, I would submit, that the Primary Care Trust were prevented from entering into Alternative Dispute Resolution.  I accept – and I make it clear – that ADR is not the decisive factor here.  It is your ultimate discretion and judging what the public interest is in this particular case.  I certainly did not want to be more than two or three minutes; I have been longer, I apologise.  Points do not get better by repetition.  May I assist you in any other way?

39. Mr JUSTICE CRANSTON:
No.  I will think about this for a couple of minutes.

(The Bench retired)

40. Mr JUSTICE CRANSTON:
In my view there was a public interest in this case demonstrated not least by the supporters of Mrs Compton and also by the support given by the Bar.  On the other hand, there was another public interest and an important interest represented by the PCT.  The key point in my mind is that the community, as represented by Mrs Compton, were aware that there could be an order for costs, a costs liability on the Minor Injuries Unit side of the case of up to £20,000 in line with the order of Mr Justice Holman and confirmed by the Court of Appeal.

41. In the light of all the matters, in particular the comments I made in my judgment, it is my view that the community does need to make a contribution to the very considerable costs of this case.  In my view the appropriate figure is £10,000.

42. Mr OPPERMAN:
Is that with three months to pay?

43. Mr JUSTICE CRANSTON:
Yes.


